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EXAMINER'S ANSWER 



This is in response to the appeal brief filed March 25, 2010 appealing from the Office 
action mailed May 5, 2009. 
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(1) Real Party in Interest 

The examiner lias no comment on tlie statement, or \ack of statement, identifying 
by name the real party in interest in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial 
proceedings which will directly affect or be directly affected by or have a bearing on the 
Board's decision in the pending appeal. 

(3) Status of Claims 

The following is a list of claims that are rejected and pending in the application: 
Claims 18-36 are pending and are finally rejected. 

(4) Status of Amendments After Final 

The examiner has no comment on the appellant's statement of the status of 
amendments after final rejection contained in the brief. 

(5) Summary of Claimed Subject Matter 

The examiner has no comment on the summary of claimed subject matter 
contained in the brief. 
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(6) Grounds of Rejection to be Reviewed on Appeal 

The examiner has no comment on the appellant's statement of the grounds of 
rejection to be reviewed on appeal. Every ground of rejection set forth in the Office 
action from which the appeal is taken (as modified by any advisory actions) is being 
maintained by the examiner except for the grounds of rejection (if any) listed under the 
subheading "WITHDRAWN REJECTIONS." New grounds of rejection (If any) are 
provided under the subheading "NEW GROUNDS OF REJECTION." 

(7) Claims Appendix 

The examiner has no comment on the copy of the appealed claims contained In 
the Appendix to the appellant's brief. 

(8) Evidence Relied Upon 

No evidence is relied upon by the examiner in the rejection of the claims under 
appeal. 
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(9) Grounds of Rejection 

The following grouncl(s) of rejection are applicable to the appealed claims: 

Claims 18-29 and 31 - 35 stand rejected under 35 U.S.C. 103(a) as being 
unpatentable over Chou (U.S. Patent No. 6,953,582 B2) in view of Mansouri (U.S. 
Patent App. No. 2001/0006680 A1) and Hahn et al. (U.S. Patent App. No. 
2003/0124202 Al) and/or Murray et al. (U.S. Patent No. 4,920158) and further in view 
of Applicants' admissions . 

Regarding claims 18, 26 and 27, Chou '582 B2 discloses an elastomeric article 
{Title; Abstract; col. 1, line 16 bridging col. 2, line 16; and col. 3, lines 44 - 53) 
comprising an elastomeric layer having a skin contacting surface {ibid); and a coating 
composition directly on {see Figure 5) the skin-contacting surface of said elastomeric 
layer {ibid), said coating composition being in a dry state {ibid), wherein said 
composition is water-soluble and hydratable upon contact with skin {ibid). 

Chou '582 B2 fails to teach adding at least one polyhydric alcohol to the coating 
composition, though Chou '582 82 does teach that additional additives are envisioned 
within the scope of the invention {col. 8, lines 23 - 34). 

However, Mansouri teaches that it is known in the art that therapeutic 
compositions are blended to possess a wide variety of components to offer a variety of 
beneficial properties and/or tailor the processing/finished viscosity and appearance {see 
Examples). Mansouri teaches adding polyhydric alcohol to a coating composition as 
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either a anti-microbial agent or as a humectant {Paragraphs 0029, 0030, 0061 - 0069: 
sorbitol and/or glycerin). 

It would, therefore, have been obvious to one of ordinary skill in the art at the 
time of the Applicants' invention to modify the device of Chou '582 B2 to include a 
polyhydric alcohol meeting Applicants' claimed limitations as taught by Mansouh, since 
such a component can function as either, or both, of an anti-microbial agent and/or a 
humectant. 

Neither Chou '582 B2 nor Mansouri teach adding at least one alphahydroxy 
lactone to the coating composition, though Chou '582 B2 does teach that additional 
additives are envisioned within the scope of the invention {col. 8, lines 23 - 34). 

However, Hahn et al. teach that it is known in the art that gluconolactone meeting 
Applicants' claimed limitations is an exfoliant, cell renewal agent, anti-acne, anti-"dry 
skin" or skin whitening agent for therapeutic compositions {Paragraplis 0002 and 0007) 
and Murray et al. teach adding gluconolactone meeting Applicants' claimed limitations 
to a wound dressing or therapeutic skin coating material {Title; col. 7, lines 18 - 50; and 
col. 8, lines 22 - 31) for use as a drying aid, plasticizer, and/or aesthetic purposes {col. 
6, lines 3 - 9; col. 6, lines 44 - 59; col. 7, lines 9 - 50; col. 8, lines 8 - 21; col. 12, lines 
36 - 39; and examples). 

It would therefore have been obvious to one of ordinary skill in the art at the time 
of the Applicant(s) invention to modify the device of Chou '582 82 in view of Mansouri to 
include an exfoliant, cell renewal agent, anti-acne, anti-"dry skin" or skin whitening agent 
such as gluconolactone in the coating composition as taught by Hahn et al., and/or 
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Murray et al., since such an additive can serve as an exfoliant, cell renewal agent, anti- 
acne, anti-"dry skin" or skin whitening agent, a drying aid, a plasticizer or simply for 
aesthetic purposes. 

Regarding claims 19-22, the Examiner notes that Chou '582 B2 disclose 
elastomeric base sheets including natural rubber, etc. {Title; Abstract; col. 1, line 16 
bridging col. 2, line 16; and col. 3, lines 44 - 53), wherein the Examiner takes Official 
Notice that the claimed specific elastomeric materials are known in the art as 
elastomeric materials useable to make films for skin-contacting articles. 

The limitation(s) in claims 23 and 24 are intended use limitation(s) and are not 
further limiting in so far as the structure of the product is concerned. Note that "in 
apparatus, article, and composition claims, intended use must result in a structural 
difference between the claimed invention and the prior art in order to patentably 
distinguish the claimed invention from the prior art. If the prior art structure is 
capable of performing the intended use, then it meets the claim. In a claim drawn 
to a process of making, the intended use must result in a manipulative difference as 
compared to the prior art." [emphasis added] In re Casey, 370 F.2d 576, 152 USPQ 
235 (CCPA 1967); In re Otto, 312 F.2d 937, 938, 136 USPQ 458, 459 (CCPA 1963). 
See MPEP § 21 1 1 .02. In the instant case, the Examiner notes that Chou '582 B2 
disclose forming the article into gloves (Figures) and the exact use of the glove is 
deemed to be an intended use limitation. 

Regarding claims 25 and 28, Mansouri teaches that it is known in the art to add 
both glycerin vitamins, including pantothenol {which the Examiner notes is the 
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provitamin B form per Applicants' specification, page 10, lines 1 - 18) to skin care lotions 
inorderto provide vitamin enhancement to a person's skin {Paragraph 0125). 

Regarding claim 29, Mansouri disclose adding film-forming polymers meeting 
Applicants' claimed limitations {Paragraphs 0121 - 0122) as a viscosity enhancer or 
thickening agent. 

Regarding claim 31, Mansouri disclose hydration promoters as additives to the 
coating composition {Paragraph 0129 - 0130: where citric acid, a.k.a. sodium citrate, is 
admitted bv Applicants' as a known hydration promoter, see specification page 13 ). 

Regarding claim 32, Mansouri disclose adding materials which are deemed to 
function as a plasticizer/viscosity enhancer {Paragraphs 0121-0122). 

Regarding claim 33, the Examiner deems that it would have been obvious to one 
having ordinary skill in the art to have determined the optimum value of a results 
effective variable such as the amount of each compound added to the coating through 
routine experimentation, especially given the teaching in Mansouri regarding the 
amount of the various additives used in skin care compositions {examples) and Murray 
et al. regarding the use of relatively small concentrations of polyhydric alcohol {glycerin) 
and alphahydroxy lactone {gluconolactone) in formation of skin-contacting material {col. 
7, lines 18 - 50 and examples). In re Boesch, 205 USPQ 215 (CCPA 1 980); In re 
Geisler, 1 16 F. 3d 1465, 43 USPQ2d 1362, 1365 (Fed. Cir. 1997); In reAller, 220 F.2d, 
454, 456, 105 USPQ 233, 235 (CCPA 1955). 

Regarding claims 34 and 35, these claims are met for the reasons noted above 
with regard to claims 18, 23 and 24. 
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Claims 30 and 36 stand rejected under 35 U.S.C. 103(a) as being unpatentable 
over Chou '582 B2 in view of Mansouri and Hahn et al. and/or Murray et al. as applied 
above, and further in view of Soerens et al. (U.S. Patent No. 6,967,261 B1). 

Chou '582 B2, Mansouri, Hahn et al. and Murray et al. are relied upon as 
described above. 

None of the above discloses adding chitosan to the coating composition, though 
Mansouri teaches adding film-forming polymers, as noted above. 

However, Soerens et al. teach that chitosan is preferably added as a naturally 
occurring anti-microbial agent {col. 4, line 22 bridging col. 6, line 24 and examples). 
It would, therefore, have been obvious to one of ordinary skill in the art at the time of the 
Applicants' invention to modify the device of Chou '582 82 in view of Hahn et al. and/or 
Murray et al. to include chitosan in the coating composition as taught by Soerens et al., 
since chitosan Is known to be an additive in skin-contacting coatings as a naturally 
occurring anti-microbial agent and the above references recognize the benefits of 
utilizing anti-microbial agents {e.g. see at least Mansouri, Paragraphs 0026-0028). 

(10) Response to Argument 

Appellants argue that claims 18-36 were improperly rejected for the following 
reasons. First, Appellants argue that Chou provides "absolutely no guidance regarding 
how to incorporate any other ingredients into the coating" {page 8 of Brief). The 
Examiner notes that incorporation of additives is deemed within the knowledge level of 
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a person of ordinary skill, especially given the suggestion in Mansouri regarding the 
large number of additives utilized in therapeutic compositions. The Examiner notes that 
there is presently no evidence of record supporting Appellants' allegation of 
unobviousness associated with mixing known materials by an artisan skilled in the 

therapeutic arts. 

Appellants next attack Hahn et al. as also "providing no guidance regarding how 
to incorporate any of the numerous cosmetic ingredients listed in Hahn et al. into a 
water soluble, hydratable coating composition that is dried onto substantially the entire 
skin-contacting surface of an elastomeric article" {page 9 of Brief). Again, the Examiner 
notes that no additional evidence is provided, and the Examiner also notes that the 
present claims are product claims with no process limitations claimed, nor any process 
or apparatus for making claims. A mere statement that the ingredients are non-obvious 
to combine is not deemed persuasive absent any evidence to support the allegation. 
The Examiner disagrees with Appellants' characterization of Hahn et al. teaching that 
gluconolactone is only "one potential irritant". As noted in at least Paragraph 001 1 , the 
common exfoliants (which include gluconolactone) have a wide variety of uses: 

■vt)t,h j'^ it-iinuKK Su<.h pr*»tl?aK u\iil <.^h>idnls 

mii'ACiK. im-'\\t\ skm" or skia whitciuog agists Stx^ U S jhis includes a use as an anti- 
"dry skin" agent, which is the same use as disclosed for the Chou invention (a glove for 
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applying moisturizing and tlierapeutic substances to tlie liands - col. 2, lines 4-8) 

lliese is fteMofe & tieed fot low cosi deposable gloves 
thstt cm apply molslimdug md Iherapeulic substanc<5s to the 
harsds dwitsg ths gkwe use wiihoul kavisg a greasy fed or 
look to Ibe skin, while at &c sarsie tima^ relaiii ihc charac- 
teristics md fimciioos of amveniional single layer gloves. 

Appellants next argue that Murray et al. is not relevant to the claimed invention, 
since the hydrogels of Murray et al. are different in structure and the disclosed use as 
plasticizers for gluconolactone, glycerol and sorbitol would not motivate one to utilize 
them "as components of a water-soluble coating composition that is dried onto 
substantially the entire skin-contacting elastomeric surface of an elastomeric article" 
{page 10 of Brief). The Examiner respectfully disagrees, noting that plasticizers are 
used to control the viscosity of compositions and at least Mansouri teaches the potential 
need for viscosity enhancers and thickening agents {Paragraphs 0121 - 0122). The 
Examiner also notes that Mansouri teaches that the Murray et al. plasticizers glycerol 
(glycerin) and sorbitol possess a wide variety of therapeutic benefits {Paragraplis 0030, 
0053, 0065, 0067, 0122, and 0124), Including the explicit recitation of sorbitol as a 
known thickening agent in Paragraph 0122. Given that Murray et al. disclose preferred 
embodiments using mixtures of gluconolactone with one or more of sorbitol and 
glycerol/glycerin, as well teaching that all of these compounds are "wound-compatible" 
and "skin-compatible" {Abstract), the Examiner deems that this is sufficient guidance in 
the art to lead a skilled artisan to gluconolactone. 

Finally, Appellants argue that "one skilled in the art would not be motivated to 
include alphahydroxy lactones in the skin-soothing or skin-moisturizing coating 



Application/Control Number: 10/690,653 Page 12 

Art Unit: 1785 

composition of Chou '582" {pages 10-11 of Brief), since tlie alphahydroxy lactones are 
"exfoliants and are considered irritants by Hahn et al." (ibid). The Examiner respectfully 
disagrees. 

As noted in the rejection of record, and reiterated above, while Hahn et al. may 
consider them as exfoliants, Hahn et al. also recognizes that they have additional uses 
in the therapeutic field, including use as anti-"dry skin" agents (i.e. as a moisturizing 
agent). Furthermore, Hahn et al. recognizes the benefits of utilizing an exfoliant such as 
a gluconolactone, and teaches adding Sr ions to the compositions including 
gluconolactone inorder to both obtain the benefits of the exfoliant and mitigate the 
irritation effects occurring therewith. The Examiner notes that the present claims are 
cast in open language and are open to the additional Sr ion component. 

Regarding the rejection including Soerens et al.. Appellants repeat their 
argument that there is no guidance on how to combine the various materials {page 11 of 
Brief). The Examiner repeats his opinion that, absent evidence supporting Appellants' 
position, there is insufficient evidence that a skilled artisan would be unable to formulate 
the composition from the prior art teaching. 
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(11) Related Proceecling(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the 
Related Appeals and Interferences section of this examiner's answer. 

For the above reasons, it is believed that the rejections should be sustained. 

Respectfully submitted, 

/Kevin M Bernatz/ 

Primary Examiner, Art Unit 1785 

June 11, 2010 

Conferees: 

/Benjamin L. Utech/ 
Primary Examiner 

/Mark Ruthkosky/ 

Supervisory Patent Examiner, Art Unit 1785 



